Citation 152663

This citation alleges respondent violated Section 108(b) of
the Act in that the operator delayed three MSHA inspectors in their
investigation of a fatal accident at the mine.

Section 108 (a) (1) provides, in part, as follows:

The Secretary may institute a civil action
for,relief, including a permanent or temporary
injunction, restraining order, or any other
appropriate order in the district court of
the United States for the district in which
a coal or other mine is located or in which
the operator 'of such mine has his principal
office, whenever such operator or his agent

(B) interferes with,- hinders, or delays the
Secretary or his authorized representa-
tive, ... in carrying out the provisions
of this Act ....

Prior to the hearing the judge advised the parties that the
pertinent provision of the Act was Section 103 (a) and not the
cited section,  [Order, February 28, 1983; Waukesha Lime and Stone
Company, Inc., 3 FMSHRC 1702 (1981)],

Pursuant to the Federal Rules of Civil Procedure the complaint
is amended to allege a violation of Section 103 (a) of the Act.
Rule 15(b), F.R.C.P.

The pertinent part of Section 103 (a) provides as follows:

...For the purpose of making any inspection or
investigation under this Act, the Secretary ...
with respect to fulfilling his responsibilities
under this Act, or any authorized representative
of the Secretary... have a right of entry to,
upon, or through any coal or other mine.

Summary of the Evidence

MSHA's evidence indicates that at approximately 11:40 a.m. on
March 2, 1981, Thomas Castor, the supervisory mining inspector at the
MSHA Albuquerque office was advised of a fatality at respondent's
mine.  The supervisor dispatched a special investigator and two
inspectors to the mine (Tr. 7-9, 13). The three men travelled to
the mine in two vehicles.  Since the mine was approximately 100
miles from Albuquerque, they had to pick up clothing at their homes
in anticipation of an overnight stay (Tr, 9).

The purpose of an MSHA investigation is to determine the
cause of an accident and to recommend methods of preventing
similar accidents.  MSHA goes to the scene of a fatality as soon
as possible. MSHA investigators prefer to interview witnesses

1157investigation showed "the inspectors
